
Eliminating Racial  
Disparities in the Exercise 
of Prosecutorial Discretion  

In the United States there are many laws criminalizing 

various conduct from actions like jaywalking or driving 5 

mph over the speed limit to very serious acts like murder. 

Prosecutors, the most powerful officials in the criminal 

legal system, are the ones interpreting these laws. “Pros-

ecutors must exercise judgment about which of the many 

cases that are technically covered by the criminal law are 

really worthy of criminal punishment.”1 Prosecutors have 

broad discretion and authority to decide everything from 

what and who to investigate, what charges to bring and 

when, whether to offer a plea bargain, and what sentence 

to recommend.2 These decisions are affected by a wide 

range of factors ranging from things like changing public 

attitudes to the viewpoint of victims.34 As officers of the 

court, bound to carry out provisions of the Constitu-

tion and state laws, prosecutors are by law required to 

exercise their broad powers in good faith and in a non-dis-

criminatory manner. But, when it comes to Black (and 

Latinx) defendants, prosecutors routinely exercise their 

discretion in a racially discriminatory manner, resulting 

in a grossly disparate application of the harsh penalties 

extant in the U.S. criminal justice system.5

Prosecutorial discretion is one of the most elusive 

problems in the administration of justice in our system.6  

And yet, is one of the most discernible causes of racial 

inequality in the criminal justice system.7 

Racial bias pervades prosecutorial discretionary deci-

sion-making. Recent studies have found that “prosecu-

tors were more likely to engage in charge bargaining8 with 

White defendants than with Black or Latinx defendants 

with similar legal characteristics.9 White defendants are 

“twenty-five percent more likely than Black defendants to 

have their most serious initial charge dropped or reduced 

to a less severe charge (i.e. Black defendants are more 

likely than White defendants to be convicted of their 

highest initial charge).”10 As a result, White defendants 

who face initial felony charges “are approximately fifteen 

percent more likely than Black defendants to end up being 

convicted of a misdemeanor instead.”11 White defendants 

initially charged with misdemeanors are approximately 

seventy-five percent more likely than Black defendants to 

be convicted for crimes carrying no possible incarceration, 

or not to be convicted at all.12 Since more than ninety-five 

percent of criminal convictions in the United States are 

the product of closed-door plea-bargaining rather than 

a jury trial,13 prosecutors’ charging power enhances their 

control of plea-bargaining outcomes.14 Sixty percent of 

all convicted defendants pleaded guilty to non-violent of-

fenses related to immigration, drug, and property – crimes 

overrepresented by those in low socioeconomic and 

minority groups.15 Among people convicted of drug crimes 

and property crimes, prosecutors are more likely to apply 

mandatory terms and sentencing enhancements to Black 

and Latinx men than to anyone else.16 

Since the prosecutor’s duty is to do justice, not to obtain 

convictions, prosecutors must apply their discretion to 

address the lack of justice and racial disparities pervading 

our criminal justice system.17 
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Potential Measures to Reduce 
Racial Disparities Resulting 
from Discrimination in  
Prosecutorial Discretion 

I.  UNIFORM DECISION-MAKING

A continuing challenge faced 

by prosecutors is inconsistency 

among office-wide and individual 

decision-making.18 One study found 

that “prosecutors displayed widely 

divergent views about the goals of 

the criminal justice system, charging 

philosophies, and plea bargaining 

strategies.”19 The study ultimately 

found that these differences in views 

accounted for some of the variation 

in screening, charging and plea offer 

decisions.20 Because of the skepti-

cism about the capacity of courts 

to police prosecutorial discretion, 

recruitment, training and supervision 

are common themes for internal re-

form.21 District attorneys can main-

tain consistency in decision-making 

by having new prosecutors “shadow” 

more senior prosecutors, by having 

supervisors review the decisions of 

new prosecutors and by creating 

training and orientation periods 

for new prosecutors, followed by 

adequate re-training.22 Additionally 

developing specific rules for screen-

ing cases, charging cases, dismissing 

cases and plea offers can ensure 

uniform outcomes across cases and 

prosecutors.23 Given the complex-

ity of some cases which require a 

certain level of flexibility, “round-ta-

bling” could serve as a mechanism 

to ensure consistency.24 Roundtable 

discussions ensure that decisions 

in cases are made by the entire unit, 

rather than one individual.25 In the 

alternative, the office could rely on 

the most experienced prosecutor 

within any unit to do all screening.26 

Studies find that in offices using this 

approach, prosecutors perceived a 

noticeable increase in consistency in 

screening decisions.27 

 

Prosecutorial offices should develop 

specific policies of discretion and 

mandate training, consultation, su-

pervision and review of discretionary 

choices and provide that the failure 

to consult with peers or supervisors, 

or to seek review of discretionary de-

cisions provides an identifiable basis 

for disciplinary sanction – one more 

enforceable than judicial review.28 

 

To address the problem of inconsis-

tency on a larger scale, 

I I.  CHARGING 
MANDATE USE OF RACIAL IM-

PACT STUDIES

Professor Angela J. Davis defines 

racial impact studies “as the col-

lection and publication of data on 

the race of the defendant and the 

victim in each case for each category 

of offense, and the action taken at 

each step of the criminal process.”29 

This data is analyzed to determine 

if race had a statistically significant 

correlation with various prosecuto-

rial decisions.30 According to Davis, 

the studies would serve a number of 

purposes: 

 

First, they would reveal whether 

there is a disparate treatment 

of African American defendants 

or victims. Second, they may 

reveal the discriminatory impact 

of race-neutral discretionary 

decisions and policies. Third, 

they would help prosecutors 

make informed decisions about 

the formulation of policies and 

establish standards to guide the 

exercise of discretion in specific 

cases. Finally, the publication 

of these studies would inform 

criminal defendants, crime 

victims and the general public 

about the exercise of prose-

cutorial discretion and force 

prosecutors to be accountable 

for their decisions.31  

Most importantly, publication of 

these studies would help inform the 

public about prosecutorial practices 

so they may more effectively hold 

prosecutors accountable through the 

electoral process.32  
 
DECLINE TO PROSECUTE MINOR 

OFFENSES In addition to compiling 

and disclosing racial impact studies, 

scholars have called on chief prose-

cutors to exercise their discretion to 

decline to prosecute minor offenses 

where arrests patterns show a dispa-

rate impact on racial minorities.33 This 

will reduce the substantial burden 

that zero tolerance policing places 

have had on historically disadvan-

taged communities.34 Even in the 

plea-bargaining stage, studies show 

racial disparities in plea-bargain-

ing outcomes are greater in cases 

involving misdemeanors and low-level 

felonies relative to cases involving 

more severe offenses.35 The zero-tol-

erance policing approach to minor 

offenses has increased the number of 

individual subjected to lower criminal 

courts to over thirteen million per 

year, where police focus is dispro-

portionately on poor communities of 

color.36 

 

A prosecutor can reduce the harms 

caused by unequal enforcement of 

the law and by overburdened lower 

criminal courts by simply declining to 

prosecute all arrests under certain 

statutes.37 The benefits of declining 

to prosecute minor offenses where 

racial disparities in enforcement 

exist, include: reducing the racial 

disparities in the criminal justice 

system, freeing resources to improve 

the quality of justice in lower crim-

inal courts, removing the burden of 
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unintended collateral consequences 

and costs associated with prosecu-

tion, and ultimately affecting policing 

strategies, leading to equal enforce-

ment of the laws on the streets as 

well as in the courts.38 

 

To achieve widespread consistency, 

states could adopt charging and 

plea-bargaining guidelines that are 

legally binding on local prosecutors.1 

These guidelines would help ensure 

that prosecutors charge based on 

evidence and public safety (not gut 

instinct), rely on race and other prob-

lematic factors less frequently, allow 

the public have more say in how pros-

ecutor offices balance error costs of 

being too harsh or aggressive, and 

states are better able to address 

the moral hazard problem.2 Regu-

lating prosecutorial discretion with 

guidelines could also help level the 

playing field between prosecutors 

and public defenders and implement 

transparency into the criminal justice 

system.3 

I I I.  PLEA BARGAINING 

Prosecutors acknowledge that the 

likelihood of innocent individuals 

pleading guilty is substantial.39 Schol-

arship suggests that prosecutors 

need to ensure procedural justice in 

the practice of plea-bargaining, since 

bargaining power lies disproportion-

ately in the hands of the government. 

Prosecutors must give defendants 

the “opportunity to tell their sides 

of the story before making or re-

sponding to an offer; explain their 

bargaining positions by reference to 

objective, uniformly applied crite-

ria; demonstrate consideration of 

arguments made by defendants; and 

avoid the use of charging threats and 

other high-pressure tactics to induce 

guilty pleas.”40 These practices and 

procedures do not currently occur in 

uniformity or on a systematic basis.41 

1.      Id.
2.       Id. at 103-104.

3.      Id. at 104.

Research indicates that “implement-

ing procedural justice norms not only 

may increase defendant satisfaction 

with plea-bargained outcomes (even 

if the outcomes themselves remain 

substantively unchanged), but also 

may contribute to the perceived legit-

imacy of the criminal justice system 

The Legal Defense Fund is calling on all 
District Attorneys to conduct racial disparity 
studies for their offices, make these studies 
public, and use these studies to drive 
prosecutorial decision-making in charging, plea 
bargaining, and sentencing recommendations.

and ultimately enhance defendants’ 

levels of voluntary compliance with 

legal rules and authorities.”42 Ulti-

mately, prosecutors need to consider 

specific changes in office policies and 

practice that would bring plea bar-

gaining into greater conformity with 

this procedural justice model.43
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